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Auditor-General ’s  Department 
 

 
AUDITOR-GENERAL’S REPORT ON SUMMARY OF PELICAN POINT 

POWER STATION PROJECT DOCUMENTS 
 
 
 
9 November 2000 
 
 
The Hon J C Irwin MLC The Hon J K G Oswald MP 
President Speaker 
Legislative Council House of Assembly 
Parliament House Parliament House 
ADELAIDE  SA  5000 ADELAIDE  SA  5000 
 
 
 
 
Gentlemen, 
 

Summary of Pelican Point Power Station Project Documents under  
Section 41A of the Public Finance and Audit Act 1987 

 
I herewith present you my report pursuant to subsection 41A(4) of the Public Finance and Audit Act 
1987 with respect to a summary of a number of Pelican Point Power Station project documents. 
 
I have today in accordance with subsection 41A(4) of the Public Finance and Audit Act 1987 delivered 
a copy of this report to the Honourable the Treasurer. 
 
Preface 
 
In March 1999, the Treasurer tabled in Parliament an initial "Summary of Project Agreements" relating 
to the Pelican Point Power Station.  At the time, the Treasurer indicated to the Parliament that it was 
his intention to submit a final summary to the Auditor-General for review and subsequent presentation 
to Parliament pursuant to section 41A of the Public Finance and Audit Act 1987. 
 
In January 2000, the Treasurer provided a final summary of various project documents to the 
Auditor-General for examination and report pursuant to section 41A. 
 
The summary differed in structure and content from the three previous contract section 41A summaries 
that were examined and reported upon by the Auditor-General in respect of certain Government 
"outsourcing" contracts in 1997.  Those three summaries were prepared and examined in the context 
of a standard framework agreed between the Attorney-General and the Auditor-General for summaries 
of such contracts. 
 
That framework requires a summary to be presented in the form of an analysis of the contract under 
various headings intended to extract important aspects of the contract terms, with due regard to 
confidentiality obligations. 
 
The summary presented for audit examination in relation the Pelican Point Power Station project 
documents has not been prepared in accordance with that framework.  However, in general terms, the 
summary is more extensive, and provides more information as to the content of the project documents 
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to which reference is made, than would have been the case had the summary been prepared in 
accordance with the agreed framework. 
 
Specifically, the Treasurer has chosen to present for audit examination a document that includes: 
 
• Summaries of certain project documents in the style of an abbreviated restatement of most of 

the provisions of the agreements being summarised, but with regard to requirements of 
confidentiality; and 

• Copies of the full text of certain other legal documents.  These documents have not been 
summarised in recognition of their status as public documents. 

 
The summary was prepared by the Electricity Reform & Sales Unit (ERSU) of the Department of 
Treasury and Finance, and its legal advisers. 
 
In view of the nature of the summary presented, the audit examination process was cognisant of the 
importance that the summary be accurate in its restatement of the relevant project documents in order 
to be "adequate" in terms of section 41A.  The process of examination required discussions with ERSU 
and its legal advisers, which resulted in a number of amendments to the document presented in 
January 2000. 
 
 
Scope 
 
As required by section 41A of the Public Finance and Audit Act 1987, I have examined the contents of 
the volume of documents entitled "Pelican Point Power Station Project Documents Summary 
Presented to Auditor-General Pursuant to Section 41A of the Public Finance and Audit Act 1987" 
referred to below as "the Summary". 
 
I am required to examine the Summary and report on my opinion as to its adequacy as a summary of 
the contents of the contracts it summarises, having regard to the requirements as to confidentiality 
affecting the contents of the contracts. 
 
The audit examination and the assessment of its adequacy of the Summary has been undertaken 
having regard to: 
 
• The requirements as to confidentiality affecting the contents of the contracts that are 

summarised; and 

• The statement to the Parliament made by the Treasurer in March 1999 in relation to the project 
documents. 

 
Specifically, the summary addresses: 
 
• An "Implementation Agreement" dated 2 February 1999 between the Treasurer of South 

Australia on behalf of the State of South Australia, National Power South Australia Investments 
Limited and National Power PLC; 

• A "Pelican Point Gas Supply Agreement" dated 8 March 1999 between Terra Gas Trader Pty 
Ltd and National Power South Australia Investments Limited; 

• A "Retail Agreement" dated 8 March 1999 between ETSA Power Pty Ltd and National Power 
South Australia Investments Limited; and 
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• Four "Permitted Chargee Deeds", each of 30 April 1999, between the relevant State party 
(respectively, the Treasurer on behalf of the State of South Australia, Terra Gas Trader Pty Ltd, 
ETSA Power Pty Ltd and South Australian Ports Corporation), National Power South Australia 
Investments Limited, Australia and New Zealand Banking Group Limited and ANZ Capel Court 
Limited. 

 
It also includes the full text of certain other legal documents: 
 

• A "Foreshore Lease" dated 8 March 1999 between South Australian Ports Corporation and 
National Power South Australia Investments Limited, being registered lease no 8674522; 

• An "Application for Deposit of a Plan of Division", registered no 8674520; and 

• Sixteen Deeds of Grant of Easement granted by various parties. 
 
Section 41A of the Public Finance and Audit Act 1987 requires me to express an opinion on the 
adequacy of a document that has been prepared as a summary of the contract.  The section does not 
require me to express a view in relation to the Foreshore Lease, the Application for Deposit of  Plan of 
Division or any of the Deeds of Grant of Easement, as they have not been summarised.  However, I 
have had regard to those documents in forming my opinion as to the adequacy of the project 
documents that have been summarised. 
 
The audit examination has not involved the review or assessment of any of the following: 
 
• Matters occurring prior to the execution of the various project documents, such as the conduct 

of negotiations or instructions given in connection with the negotiations; 

• The nature of the legal relationships that are established; 

• The adequacy or enforceability of the contracts; 

• The "commerciality" of the arrangements reflected in the contracts; 

• The fact or quantum of any costs, benefits, risks or exposures arising from the contracts, or 

• The performance of contractual obligations or issues that may have arisen since the execution 
of the contracts. 

 
Opinion 
 
In my opinion, having regard to the matters discussed in the "Preface" and "Scope" sections of this 
report, the summaries of the project documents included in the Summary are adequate in that: 
 
• They contain substantial information as to the contents of the contracts to which they refer; 

• They are not misleading as to those contents in the form and context in which they are 
presented; and 

• The material that has been excluded as confidential appears fairly to have been characterised 
as such. 

 
 
 
 

 
 
K I MacPherson 
AUDITOR-GENERAL 
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2. IMPLEMENTATION AGREEMENT SUMMARY 
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6. UNDERTAKINGS OF THE STATE 
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7. UNDERTAKINGS OF TRANSACTION PARTIES 

7.1 General undertakings 
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7.3 Undertakings relating to the Project Documents 
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 7.4 Undertakings by the Developer 
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7.5 Undertakings by the Sponsor 
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8. DEVELOPMENT APPLICATION AND APPROVAL 

8.1 Comply with Development Approval 
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8.3 State May Act 
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8.4 Costs 
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9. SITE AND ASSOCIATED MATTERS 

9.1 Dredging 

�����
�
�������$����
���0�����������������E����
����.����������������
�������
�������
�
��� ��� �
��$����� ��� �
���� 	��������� ���	������/� ��� ����$��$� ��
���
���� ������ �����
��(	������
���
�������������
�������
���������$���
��� ��
�)�������������$������������
�������
���������
�	�
	���.�		��
�������������/��

�����
���
�����
�����������
�������
���������$���
��������������(	����'�
����
�
�������	���
����������������
��
��
���
����
����&
��
��������	�
��������
������)����(	������

;�������������
��������
�������
����������������������	
����
����������
�������
����
�
� 
����� �&������ ���� 
��� �
�
�� ��� ��
� ������������ ���� ���
� �����	��� ��� �&�������
���	��������
��
��

9.2 Access roads 
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9.3 Noise 
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9.4 Community Amenity 
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9.5 Air emissions 
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9.6 Land 
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9.7 Return of Land 
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10. REPRESENTATION AND WARRANTIES BY THE STATE 
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11. REPRESENTATIONS AND WARRANTIES BY TRANSACTION PARTIES 

11.1 Representations and warranties by each Transaction Party 
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11.2 Reliance on representations and warranties; Repetition 

������������
�
���������������
��������
�������
�����
�����
����$���
��
'�����
���
0�
�� ��� -�����$� ���� ��� 
��� ����
� ���� ��� ����� G	��
��� 	�
��� 
��� ��
	��� ����������
,����
����0�
���������������
�������
����)����
����
�
������������
��
��

.-��	���!/�

12. ACKNOWLEDGEMENTS BY TRANSACTION PARTIES 
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13. EVENTS OF DEFAULT 

13.1 Events of Default 
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13.2 Consequences of Default 
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14. LIABILITY AND INDEMNITY 
14.1 Indemnity by Transaction Parties 
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14.2 No Liability for Consequential Loss 
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15. CONFIDENTIALITY 

15.1 Transaction Party Confidentiality 
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15.2 State Confidentiality 
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15.3 Public Announcements 
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16. INTEREST ON OVERDUE AMOUNTS 
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17. DISPOSALS 

17.1 Restriction on Disposal and Security Interests 
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17.2 Change in Shareholding 
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17.3 Continuing Liability of Transferor 
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17.4 Disposal by the State 
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18. NOTICES 
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19. MISCELLANEOUS 

19.1 Stamp duty and costs 
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19.2 Amendment 
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19.3 Waiver and exercise of rights 
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19.4 Rights cumulative 
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19.5 Further assurance 
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19.6 Governing law and jurisdiction 
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19.7 Survival of representations and indemnities 
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19.8 Severance 
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19.9 Time 
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19.10 Counterparts 
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19.11 Moratorium Legislation 
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19.12 Consents and Opinions 

Except where expressly stated the State may give or withhold, or give 
conditionally, approvals and consents, may be satisfied or unsatisfied, may form 
opinions and may exercise its rights, powers and remedies at its absolute 
discretion. 
(Clause 17) 

20. GST 
Where a party is required to reimburse or indemnify the other, the amount 
reimbursed or the subject of the indemnity is taken to be the actual amount 
incurred less the amount of any GST input tax credit or similar rebate which can 
be claimed and to the extent that the party to be reimbursed or indemnified is 
liable to GST by virtue of the receipt of the reimbursed amount or the indemnity 
amount, the party reimbursing/indemnifying shall pay to the  other an amount 
equal to the GST incurred by the party to be reimbursed/indemnified. 
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21. ACKNOWLEDGEMENT BY TRANSACTION PARTIES 
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3. GAS SUPPLY AGREEMENT SUMMARY 
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4. RETAIL AGREEMENT SUMMARY 
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2. Material Deliberately Excluded from Summary by Reason of 
Confidentiality 

2.1 Schedule to the Master Agreement 
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6. PERMITTED CHARGEE DEEDS SUMMARY 
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5. Purpose of the Deeds 
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6. Obligations 
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7. Representations and Warranties 

7.1 General representations and Warranties 
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7.2 Entire agreement 
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8. Consent and Acknowledgements 
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8.3 State Party’s acknowledgements 
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8.4 Change in Financier’s credit rating 
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8.5 No obligation of Agent/Security Trustee 
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9. State Party’s Covenants 

9.1 Termination 
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9.2 Notifications by the State Party 
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9.3 Agent’s and Security Trustee’s cure rights prior to termination 
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9.4 Material Amendments etc to Relevant Agreement 
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10. Enforcement 

10.1 Appointment and Rights of Enforcing Party 
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11. Notices 
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12. General 

12.1 Waiver 
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12.2 Amendment 
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12.3 Severability 
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12.4 Further assurance 
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12.5 Whole agreement 
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12.6 Term 
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12.7 Governing law 
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13. Additional Provisions 
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13.1 Implementation Agreement 
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13.2 Gas Supply Agreement 
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13.3 Retail Agreement 
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13.4 Foreshore Lease 
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7. EASEMENTS 
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